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Executive Summary

The Federal Court ruling in Kebaowek First Nation v. Canadian Nuclear
Laboratories (2025 FC 319) represents a watershed moment in Canadian
Indigenous consultation law. Justice Julie Blackhawk's February 19, 2025
decision ordered the Canadian Nuclear Safety Commission (CNSC) to
completely reconsider its approval of the Near Surface Disposal Facility
(NSDF) at Chalk River, citing fundamental failures in Indigenous consultation
and the improper application of the United Nations Declaration on the Rights
of Indigenous Peoples (UNDRIP).

Case Background and Context

Project Overview

The Near Surface Disposal Facility (NSDF) represents Canadian Nuclear
Laboratories' (CNL) proposed solution for permanently storing up to one
million cubic metres of low-level nuclear waste at the Chalk River
Laboratories site in Ontario [1]. Located near the Ottawa River in the traditional
territory of Kebaowek First Nation (Algonquin), the facility was designed as an
engineered mound system with liner, cover, and leak detection capabilities.

Key Project Details:

«  Proponent: Canadian Nuclear Laboratories Ltd. (CNL)
«  Regulator: Canadian Nuclear Safety Commission (CNSC)

« Location: Chalk River Laboratories, Ontario (traditional Algonquin
territory)

«  Capacity: 1 million cubic metres of low-level nuclear waste
- Affected Community: Kebaowek First Nation (400 members)
«  Timeline: Multi-year consultation process leading to 2024 approval

Legal and Regulatory Framework

The NSDF approval process occurred within the context of evolving Indigenous
rights legislation, including:



«  UNDRIP Implementation: The United Nations Declaration on the Rights
of Indigenous Peoples Act (UNDA) came into force in 2021

+  Free, Prior, and Informed Consent (FPIC): International standard
requiring meaningful Indigenous consent

«  Crown Duty to Consult: Constitutional obligation to consult with
Indigenous peoples on projects affecting their rights

«  Traditional Territory Rights: Recognition of Indigenous legal
frameworks and governance structures

The Federal Court Challenge

Kebaowek First Nation's Legal Arguments

Kebaowek First Nation launched multiple judicial reviews challenging the
CNSC's approval of the NSDF license amendment. The primary legal challenge
focused on three critical areas [2]:

1. UNDRIP Application Failure: CNSC erroneously determined it lacked
jurisdiction to apply UNDRIP and UNDA to consultation obligations

2. Inadequate Consultation Assessment: Crown's duty to consult and
accommodate was not properly fulfilled

3. Environmental Impact Misassessment: Failure to properly evaluate
significant adverse environmental effects

Chief Lance Haymond's Position

Chief Lance Haymond of Kebaowek First Nation articulated the community's
fundamental concern: ‘This decision confirms what we have been saying all
along - consultation must be more than a checkbox exercise. It must be real,
meaningful, and grounded in the principles of free, prior, and informed
consent” [1].

This statement encapsulates the core issue: the distinction between
procedural consultation and meaningful engagement that respects
Indigenous legal frameworks and governance structures.



Justice Blackhawk's Landmark Ruling
Key Legal Findings

Justice Julie Blackhawk's February 19, 2025 decision established several
precedent-setting legal principles [3]:

1. UNDRIP Jurisdictional Authority The court found that the CNSC erred in
determining it lacked jurisdiction to consider UNDRIP and UNDA applications
to consultation obligations. This ruling establishes that federal regulatory
bodies must actively apply UNDRIP principles in their decision-making
processes.

2. FPIC as Interpretive Lens The court determined that the CNSC's
consultation assessment was fundamentally flawed due to failure to consider
UNDRIP's "free, prior, and informed consent” standard as an interpretive
framework for evaluating Crown consultation obligations.

3.Indigenous Legal Framework Integration Most significantly, the court
ordered that renewed consultation must “incorporate Kebaowek law,
knowledge, and practices into their processes, and to work towards
achieving an agreement” [3].

Remedial Orders

The Federal Court issued comprehensive remedial directions:

« Complete Reconsideration: CNSC must revisit the entire approval
process

«  UNDRIP Integration: Mandatory application of UNDRIP and UNDA
frameworks

+ Renewed Consultation: CNL and CNSC must resume consultation with
Kebaowek First Nation

« Traditional Law Recognition: Integration of Indigenous laws, knowledge,
and practices

« Target Completion: September 30, 2026 deadline for renewed
consultation process



Critical Legal Precedent: This ruling represents the first major
application of UNDRIP in Canada’s nuclear sector and establishes
binding precedent for Indigenous consultation across all federal
regulatory processes.

Consultation Failure Analysis

Systemic Consultation Deficiencies (mostly applicable to Federal
projects)

The CNL case reveals multiple layers of consultation failure:

1. Legal Framework Ignorance (for projects that fall under Federal
jurisdiction)

« Failure to recognize UNDRIP as applicable law
« Dismissal of Indigenous legal frameworks and governance structures
+ Inadequate understanding of FPIC requirements

2. Procedural vs. Meaningful Consultation

« Treatment of consultation as regulatory compliance exercise

« Lack of genuine engagement with Indigenous decision-making
processes

«  Failure to seek meaningful agreement or consent
3. Cultural Competency Gaps

+ Insufficient understanding of Indigenous worldviews and protocols
« Inadequate integration of traditional knowledge and practices
«  Failure to respect Indigenous governance structures

Industry-Wide Implications

The CNL ruling has profound implications for Federal resource development
projects in Indigenous territories:

Federal Regulatory Compliance Evolution

« Federal regulators must now actively apply UNDRIP principles



« Consultation standards have been significantly elevated
« Traditional regulatory approaches are no longer sufficient

Corporate Engagement Requirements

+ Companies must engage with Indigenous legal frameworks
«  Meaningful consent, not just consultation, is increasingly required
«  Cultural competency is now a legal necessity, not just best practice

Lessons for Canadian Nuclear Laboratories

Direct Applications

The CNL case provides critical lessons for projects that fall under Federal
jurisdiction for approvals:

1. Early UNDRIP Integration Companies such as CNL must proactively
integrate UNDRIP principles from project inception, not as an afterthought
during regulatory review.

2. Traditional Law Recognition Engagement strategies must acknowledge
and respect Indigenous legal frameworks, governance structures, and
decision-making processes.

3. Meaningful Consent Focus Moving beyond procedural consultation toward
genuine partnership and consent-seeking approaches.

4. Cultural Competency Investment Professional development in Indigenous
relations is now a legal and business necessity.

Risk Mitigation Strategies
Proactive Engagement Framework:

«  Pre-Project Phase: Comprehensive traditional territory mapping and
early community engagement

+ Legal Framework Education: Staff training on UNDRIP, FPIC, and
Indigenous legal systems

«  Ongoing Relationship Management: Continuous dialogue beyond
initial consultation phases



Cultural Protocol Integration: Respectful engagement practices
aligned with Indigenous governance

Regulatory Compliance Enhancement:

UNDRIP Compliance Verification: Ensure all project phases align with
UNDRIP principles

Government Coordination: Active coordination with Crown
consultation obligations

Documentation Standards: Comprehensive record-keeping of
consultation processes

Legal Review Integration: Regular legal assessment of consultation
adequacy

Conclusion and Strategic Implications for Projects Under
Federal Jurisdictions and Approvals

The Kebaowek First Nation v. Canadian Nuclear Laboratories ruling represents
a fundamental shift in Canadian Indigenous consultation law. Justice
Blackhawk's decision establishes that meaningful Indigenous consultation
requires genuine engagement with Indigenous legal frameworks, traditional
knowledge, and governance structures.

Key Takeaways for Canadian Federal Projects

1.

Legal Evolution: Indigenous consultation requirements have been
permanently elevated

Cultural Competency Imperative: Professional development in
Indigenous relations is now a key priority and legal necessity

Proactive Engagement: Early and respectful, engagement, relationship
building and consultation prevents costly legal challenges
Partnership Focus: Moving from consultation to genuine partnership
and consent-seeking

Strategic Recommendations:

Policy Development: Integrate UNDRIP principles into corporate policies
and procedures



« Relationship Building: Establish ongoing dialogue with Indigenous
communities in operational areas

+ Legal Compliance Review: Ensure all projects align with evolving
consultation standards

The CNL case ultimately demonstrates that in today's legal and social
environment, Crown-owned corporations operating on a government-
owned/contractor—operated (GoCo) model such as CNL cannot achieve
sustainable success without genuine Indigenous partnership and community
consent.
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